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The Textualism as a Method of
Reflection on the Statutory
Interpretation in the Judicial

System in Taiwan
—The Lessons of Justice Antonin Scalia

Yu-Lin Kuo™

Abstract

Among U.S. Supreme Court justices, Justice Scalia
persistently had espoused and explained his judicial philosophy
and approaches to statutory interpretation. He offers a powerful
critique of the dichotomy between "general rule of law" and
"personal discretion to do justice". For the reason of separation
of powers, in Justice Scalia’s view, judges who use their own
values to define the meaning of statutes may run the risk to
confuse their own policy preferences with those of the elected
representatives who authorized the legislation in a democracy.
In his textualism argument, the court should look for an

** Judge of Taiwan Taitung District Court, Visiting Scholar in Washington University in
St. Louis.
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objectified intent that a reasonable person would gather from
the text itself of the law. This method posits that the court has to
find out plain meanings through the text and that the
consideration of legislative history becomes irrelevant. Once
the language of the text is clear, it must be given effect. This
neutral principle has a claim to our attention because the statute
is a democratic public will which has been passed by the
prescribed majority.

Since the Constitution of the Republic of China (Taiwan)
declares the principle of separation of powers and says that
Legislative Yuan (Parliament) has the exclusive authority to
make law, the judicial system ought to profoundly place
emphasis on the text of statutes which are the unambiguous and
tangible documents of law. This article analyzes the judicial
interpretation in Taiwan especially in specific cases in relation
to statutes of limitations and gun rights of aboriginal people. It
reveals that adjudications are inconsistent due to the lack of a
general view in statutory interpretation, and that, to some
degree, all the administration, the Legislative Yuan and the
court neglect the text of statutes. If the court defines the
statutory meaning according to the subjective intent which is far
from the text, it will not only decide what the law is, but also
provide what the norm should be. There might be a chaos in the
accountability under a system of checks and balances. The
results of judicial cases are thus unable to be predictable. My

138



SRR E MR A BB E B2 2 R TTE 5

purpose is to take Justice Scalia’s textualism as a method to
reflect on the judicial opinions in Taiwan. It is argued that the
judicial system could avoid unpredictable personal discretion
and would be more stable if judges adopt the textualism
philosophy as a serious matter of interpretation.
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SEERINITES o 4 Patricia M. Wald, The Sizzling Sleeper: The Use of Legislative
History in Construing Statutes in the 1988-89 Term of the United States Supreme
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2 Section 172(b)(6), 42 U.S.C. § 7502(b)(6).
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% 222 U.S. App. D.C. 268, 685 F. 2d 718(1982).
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2 |d. at 862.
2 |d. at 864-866.
30 United States v. Mead Corp., 533 U.S. 218 (2001).
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F # o See Robert J. Pushaw Jr., Talking Textualism, Practicing Pragmatism:

Rethinking the Supreme Court’s Approach to Statutory Interpretation, 51 GA. L. REV.
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37 William N. Eskridge, supra note 33, at 650-656. Green v. Bock Laundry Mach. Co.,
490 U.S. 504 (1989) (Scalia, J., Concurring).
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1176-1188 (1989).
3 [.N.S v. Cardoza-Fonseca, 480 U.S. 421(1987).
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41 Antonin Scalia, Judicial Deference to Administrative Interpretations of law, 1989
DUKE L. J. 511, 515-521(1989).

42 Antonin Scalia & Bryan A. Garner, supra note 36, at 53-58.
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4 Antonin Scalia & Bryan A. Garner, supra note 36, at 59-62; William N. Eskridge, Jr.,
supra note 33, at 656-666. Chan v. Korean Air Lines, Ltd., 490 U.S. 122(1989).
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48 1d. at 134-140. Antonin Scalia, supra note 3, at 41-47.

49 ERIBAIEEE R 8 (RFTS IESERE T R JEHE R8RS > ST ( cruel and unusual
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0 Christopher E. Smith, supra note 20, at 30-32. Antonin Scalia, Originalism: The
Lesser Evil, 57 U. CINN. L. REV. 849, 856-857(1989).
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51 Antonin Scalia, supra note 3, at 38.

52 Christopher E. Smith, supra note 20, at 31-35; George Kannar, The Constitutional
Catechism of Antonin Scalia, 99 YALE LAW JOURNAL 1297(1990).

% Cruz v. New York, 481 U.S. 186 (1987), Coy v. lowa, 487 U.S. 1012 (1988),
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58 Smith v. United States, 508 U.S. 223 (1993).
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