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The Legal Analysis about
Incompetent Teacher Clause of the
Elementary and High
Schools’Teachers

Yue-Dian Hsu"  Wei-Yi Lin™*
Abstract

Students as the main body of fundamental right to education, the
public authority has the obligation to give them protection in the
education process. Especially, the problem of incompetent teacher
has existed for a long time. After many revisions, we always hope to
build elimination mechanism for incompetent teacher. Observing
from the reality, although the Ministry of Education has established
relevant elimination and guarantee mechanisms in the current legal
norms. And recently passed the new amendment teachers law. But
review the new amendment teachers law, the norms is not complete.
Under the principle of clarity and definiteness of law, it is possibility
of depriving the right to work of teachers. At the same time, when
the Ministry of Education handles incompetent teacher, it is easy to
be influenced because of parents, educational groups and public

opinion. There are some doubts about whether the behavior of some

* Deputy Mayor of Tainan City. Distinguished Professor, Department of Law,
National Cheng Kung University. Dr. jur. Tubingen University, Germany.

** Ph.D. Student, Department of Law, National Cheng Kung Univerty.
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teachers can really constitute the legal requirements of incompetent
teacher.

In response to the§ 16(1) and §19(4) of new amendment
teachers law. It is a continuation of the requirements of the old
teacher law in the past, which only to be changed in the amendment
number. Resulting in practical interpretation of the concept can’t
control the indefinite concepts of law. This paper first constructs the
fundamental right to education for elementary and middle School
students and the basis of teachers' work rights. Then reviews
principle of legal reservation, principle of clarity and definiteness of
law and focus on conflict of fundamental right. Basis For the interests
measurement of the elementary and middle School students' self-
fulfillment. Make constituting requirements for incompetent teacher
can be more specific in legal interpretation. Finally, we will review
our country’s practical opinions and propose amendments to the law.
To ensure the fundamental right to education for elementary and

middle School students and the right to work for teachers.
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